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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TINSUKIA 

 

G. R. CASE No. 1208 of 2013 

U/S 279/338 IPC 

State of Assam 

Versus 

Sri Debraj Bag 

 

………………….Accused 
 

 
 

 
Present: Zafreena Begum, AJS 
 

Judicial Magistrate First Class, Tinsukia 
 
 

For the prosecution: 

Smti Reshmi Singh 

                  ……………….  Additional Public Prosecutor for the State 

 

For the defence: 

    Sri Shreeram Prasad, Sri S. Sarmah, Sri J.K. Bharadwaj 

 

                       ………………..  Advocate for the accused 

 

Evidence recorded on:  05.10.2015, 17.12.2015, 30.01.2016, 

    26.05.2016, 17.06.2016, 14.07.2016, 

    08.09.2016 and 10.01.2018 

 

Argument heard on:   15.03.2018 

 

Judgment delivered on: 28.03.2018 
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JUDGMENT 

 

BRIEF FACTS OF THE PROSECUTION CASE 

 

1. The prosecution case in brief as stated in the FIR lodged by the informant is that 

on 13.01.2013 at about 7.30 PM when the son of the informant Sri Jhaluk Gowala 

was standing in the courtyard of their house and at that time the accused person 

Sri Debraj Bag was rashly driving Pulsar bike bearing Reg. No. AS-23-D-2014 and 

hit his son Sri Jhaluk Gowala, causing grievous injury to him on his left leg. 

Immediately the victim was taken to Tinsukia Civil Hospital and admitted there. 

However, on reference the victim was shifted to AMCH, Dibrugarh for treatment. 

When the informant has informed the nearby people, the mother and brother of 

the accused assured to give the expenses of treatment of the victim, but, later on 

they did not pay the same. Due to this reason there was delay in lodging the FIR. 

Hence the case. 
 

INVESTIGATION 
 

2. On the basis of aforesaid FIR, police registered a case against the accused person 

as Tinsukia PS Case No. 530/13 under section 279/338 of Indian Penal Code 

(Herein after referred to as IPC). Police investigated the case and on completion 

of investigation submitted charge-sheet against the accused person Debraj Bag 

under section 279/338 IPC. 
 

APPEARANCE OF THE ACCUSED PERSON 
 

3. On appearance of the accused person Sri Debraj Bag in Court, copies of relevant 

documents u/s 173 Cr.P.C were furnished to him in compliance with section 207 

of Cr.P.C. 

 

SUBSTANCE OF ACCUSATION AGAINST ACCUSED PERSON 
 

4. Considering the relevant documents and hearing both the parties a prima facie 

case was found against the accused person under section 279/338 of IPC. The 

accused person pleaded not guilty and claimed to be tried when particulars of 

offences under those sections are duly read over and explained to him. 

 

WITNESS EXAMINED AND DOCUMENTS EXHIBITED 

 

5. Prosecution side adduced evidence of thirteen witnesses and exhibited four 

documentary evidences. 
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EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C 

 

6. At the close of the prosecution evidence, examination of the accused person U/S 

313 of the Cr.P.C. have been done with regard to the incriminating circumstances 

appeared against him in the prosecution evidence. Defence side has adduced no 

evidence and plea of the defence is of total denial. 

 

ARGUMENT 

7. I have heard the arguments of the Learned Additional Public Prosecutor 

representing the State and Learned Defense Counsel representing the accused 

person. After perusing the records, considering the materials produced, hearing 

the arguments of the learned counsels for both the sides, the following points are 

taken as points for determination. 

 

POINTS FOR DETERMINATION: 

(i) Whether on 13.01.2013 at about 7.30 PM the accused person had driven 

one vehicle (pulsar) in a public place so rashly and negligently so as to 

endanger human life or public likely to cause hurt or injury to the son of 

the informant and thereby committed an offence punishable under Section 

279 IPC. 

(ii) Whether on the same day and same time the accused had caused grievous 

hurt to the son of the informant by driving so rashly or negligently as to 

endanger human life or personal safety of others and thereby committed 

an offence punishable under Section 338 IPC. 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

8. PW 1 Sri Balka Gowalla in his examination states that he is the informant of this 

case and he knows the accused person. He stated that the incident took one day 

during winter season in the 2013 at about 7:30 PM within the compound of his 

house located at Nimuguri Road, Guijan, Tinsukia and at the time of the incident 

he was inside his house. He stated that at the time of the incident his son namely 

Sri Jhalu Gowalla who had just entered the compound of his house was hit from 

behind by a pulsar bike which was driven by the accused. He further stated that 

on seeing this incident his younger son namely Mohan Gowalla raised hue and cry 

and on hearing the same he came out and saw that the aforesaid bike was lying 
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over the body of his son Jhalu Gowalla and the accused was also lying on the 

ground. He stated that his son was unconscious and blood was oozing out of his 

injuries and his son had suffered fracture in his hand, leg and his tooth was 

dislocated. He stated that his son was then rushed to Tinsukia Civil Hospital and 

from there he was taken to AMCH, Dibrugarh and his son was unconscious for one 

week. He stated that he incurred an expenditure of rupees One Lakh for treatment 

of his son. He further stated that he, subsequently, lodged the FIR with the police 

and as he is illiterate, the FIR was prepared by some other person. He stated that 

Police interrogated him. He stated that he then took the bike to the police station 

and handed over the same to the police. 

9. During his cross-examination PW1 further stated that Guijan Police outpost is 

located at a distance of 2 Km from his house but he had lodged the FIR in the 

instant case after seven months from the date of the incident. He stated that  he 

does not know what is written in his FIR. He stated that he had asked the accused 

to pay him monetary compensation for the treatment of his son but as the accused 

refused to pay him compensation, he had lodged the instant case. He stated that 

Police did not seize the portion of damaged bamboo fencing from the place of 

occurrence. He also stated that he did not submit any document regarding the 

expenditure incurred on the treatment of his injured son. He stated that as he was 

inside his house at the time of the incident, he cannot say for whose fault the 

accident took place. He also stated that he did not state before the police that at 

the time of occurrence, he saw the bike lying over the body of his son. 

10. PW 2 Sri Ram Prasad Gowalla, in his examination, stated that the informant is his 

father and he knows the accused. He stated that the incident took place on 13-

01-2013 at about 7:30 PM inside the compound of his house located at Nimuguri 

Road, Guijan, Tinsukia. He stated that at the time of the incident he was inside 

his house and suddenly he heard a big sound and on hearing the same he came 

out and saw that his brother namely Sri Jhalu Gowalla was lying under a pulsar 

bike. He stated that his brother was lying unconscious and was bleeding profusely. 

His brother sustained fracture of his leg, hand and blood was coming out of his 

mouth. He stated that the accused was lying on the ground. He stated that 

immediately after the incident the victim i.e. Sri Jhalu Gowalla was rushed to 

Tinsukia Civil Hospital and then to AMCH, Dibrugarh. He stated that the victim was 

under treatment for about four months and they incurred an expenditure of Rs. 

1,50,000/- for the treatment of victim. He stated that the accident took place due 
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to the fault of the accused. He stated that they lodged the FIR with the police 

after about three months from the date of the incident as they were busy with the 

treatment of the victim. He also stated that he cannot say when the police had 

seized the bike. He further stated that as per dictates of the police he had signed 

a paper. He proved Exht. 1 as that said paper and Exht. 1(1) as his signature. 

11. During his cross-examination PW2 stated that he does not state before the police 

that his brother had suffered injuries in his neck, head, leg, hand and mouth. He 

stated that the informant is a mason and he works throughout the year. He stated 

that he does not state before the police that they had spent Rs. 2,00,000/- on the 

treatment of the victim and he also does not submit any document i/r/o the 

expenditure incurred on the treatment of the victim. He stated that they filed this 

case as the accused had refused to pay monetary compensation to them. He 

further stated that he does not see how the occurrence took place. He stated that 

Police had seized the parts of broken bamboo fencing from the place of 

occurrence. He further stated that he cannot say what is written in Exht. 1 and he 

had signed the same as per dictates of the police. 

12. PW 3 Sri Jhaluk Gowalla in his examination stated that the informant is his father. 

He knows the accused person and he is the victim of this case. He stated that the 

incident took place on 13-01-2013 at about 7:45 PM at his house compound in 

Limboguri Road. At the time of incident he was present there and the accused 

was riding bike and break their bamboo fencing and knocked him down from back 

side. He felt unconscious at that sudden time. He was taken to Tinsukia Civil 

Hospital and later on to AMC Dibrugarh. He stated that due to the accident he got 

injury in his mouth and his left hand wrist bone was also fractured. He also stated 

that his left leg was fracture at three different places. He was admitted at AMC, 

Dibrugarh from 7 to 8 months. He further stated that in that accident he was also 

injured in his neck. After that he was at bed ridden condition for 2 months and 

approx. Rs. 2,00,000/- was spent for his treatment and still he has not recovered 

fully. He also stated that police recorded his statement. 

13. During his cross-examination PW3 stated that the accused said that he will 

compensate him and when the accused did not compensate, the father of the 

victim lodged a case against the accused. He stated that he did not stated before 

the police that he was injured at his mouth, left hand, left leg and in his neck and 

that he was admitted to AMCH, Dibrugarh for 7 to 8 months. He further stated 

that at the time of the incident there was no light at Limboguri road. The victim 
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further stated that they have bomboo fencing and bamboo gate at their home. At 

the time of the incident he has not seen the motorcycle driven by the accused and 

so cannot say the number of the said motorcycle. He cannot say how the accident 

occurred. 

14. PW 4 Sri Dilip Paul in his examination stated that he knows the informant but he 

does not know anything about this incident.  He stated that he does not know the 

accused person. He further stated that the police only asked his name. 

15. PW 5 Sri Ram Nazar Prasad in his examination stated that he knows the informant, 

victim and the accused person. He stated that about three years ago one day at 

about 6/7 PM he was inside his house at Guijan, Tinsukia and just at that time he 

heard a sound and came out of his house and saw some people had gathered at 

the road near his house. He stated that he heard that the victim had met with an 

accident and he was shifted to the hospital. He stated that he saw the accused at 

the place of occurrence but he cannot say how the accident had taken place. 

16.  PW 6 Sri Raj Kishore Singh in his examination stated that he know the informant, 

victim and the accused. One day in the year 2011, at about 6/7 PM he was inside 

his house located at Guijan. Just at that time hearing a noise he came out and 

saw that the victim had met with an accident. He had not seen the accident. 

17. PW 7 Nirmal Das in his examination stated that he knows the informant and does 

not know the accused. In the year 2013, one day at night after reaching home he 

came to know that an accident took place near by his home. He does not know 

anything about this incident. 

18. PW 8 Munna Singh in his examination stated that he knows the informant and the 

victim. He saw the accused at place of incident for the first time. He does not 

remember the date of the incident. In the year 2013 at about 8 to 8:30 PM he 

heard a sound and after that he came out of his home and see a bike had on the 

ground fallen ground and beside that accused and victim. They took the accused 

and the victim to hospital. 

19. During his cross-examination PW8 state that he cannot say how the incident took 

place. 

20. PW 9 Sri Pintu Singh in his examination stated that he knows the informant and 

the accused person. He stated that in the year 2013, one day after hearing hue 

and cry he came out of his home and saw that one of his neighbour met with an 

accident and the victim Jhaluk Gowalla was taken to hospital. He does not know 

anything about the accident. 
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21. PW 10 Sri Ashutosh Tanti in his examination stated that he knows the informant 

and the accused person. In the year 2013, at the time of Magh Bihu the accused 

with his elder brother and mother came to him and narrate that the accused met 

an accident and asked me to go at victim's house. He did not see the incident at 

his own. 

22. Evidence of PW 11, Sri Dilip Paul is taken twice and he was already examined as 

PW 4. 

23. PW 12 Sri Subrata Mishra in his examination stated that on 11-09-2013 he was 

working as MVI, Tinsukia. On that day he examined one motorcycle bearing Regn 

no. AS-23-D-2014 (Bajaj Pulsar) on police requisition and he found damages in 

the front side headlight and front Mudguard of the bike.  He proved Exht. 3 is the 

MVI report prepared by him and Exht. 3(1) is his signature. 

24. PW 13 SI Muhi Kanta Gogoi in his examination stated that he investigated the 

case on the basis of ejahar lodged by the informant. He proved Exht. 2 as the said 

ejahar and exht. 2(1) is his signature. He stated that during his investigation he 

went to the place of occurrence and drew the sketch map. He proved Exht. 4 as 

the sketch map and exht. 4(1) as his signature. He further stated that he also 

seized the motor cycle being registration No. AS-23-D-2014 which was a 150 

Pulsar motorcycle. He proved Exht. 1 as the said seizure list and Exht. 1(2) as his 

signature. He also stated that later on the inspection of the motor cycle was done 

by MVI report. He proved Exht. 3 as the MVI report. 

25. During his cross-examination PW 13 stated that the distance between place of 

occurrence and Guijan Outpost is about 1/2 KM and it takes 10 minutes to go on 

foot but the ejahar was given after 8 months from the date of incident. He stated 

that he visited the place of occurrence after 8 months and found the motorcycle 

there. In Exht. 4 he had not properly mentioned what is the place of occurrence. 

In Exht. 4 he had not mentioned where the motor cycle was located and he had 

also not shown where the victim was standing in the place of occurrence. He 

stated that he cannot say because of whose fault the accident took place and he 

had not seized the D/L of the accused regarding this case. He stated that the 

motor cycle is also not of the accused. He further stated that the accused 

confessed before him regarding his guilt, but he have not sent him to court for 

recording his confession. 
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Judicial Determination 

26. I have considered the evidence on record of both sides in its entirety and I have 

also considered the rival pleas of both sides. 

27. Let me start the analysis of the case by stating that in any case involving injured 

persons, the victim is always the best person to depose in the case. He or she 

being the victim has firsthand knowledge of the incident. Moreover, the injured is 

always the last person to exculpate the real offender and inculpate an innocent 

person. The only condition is that the evidence of the victim must inspire the 

confidence of the court. 

28. In relation to the instant case, from the perusal of the evidence on record it 

appears that PW1, who is the informant of this case, stated that accused had done 

the accident but he had not seen the accused doing so. PW 2 also stated that 

accused committed the accident but in cross examination he stated that he had 

not seen the occurrence and during evidence he stated he was inside his house 

at the time of incident. PW 3 is the victim who stated that he was hit by the 

accused from backside. Let us see if any other witness corroborates with the 

evidence of victim, PW 3. PW 4 stated that he had not seen the incident and 

doesnot know anything about the incident. PW 5, PW 6, PW 7, PW 8, PW9 and 

PW 10 also stated that they have not seen the accused committing the accident. 

PW 12 is the MVI, from whose evidence, nothing incriminating is found on the 

part of the accused and PW 13 who is the IO stated in his cross examination that 

he cannot say because of whose fault the accident took place. 

29. In the light of the above discussion & reasons, I am of the opinion that the 

prosecution has failed to prove the case against the accused person beyond 

reasonable doubt. Hence, the accused person deserves to be acquitted of the 

charge leveled against him. 

30. Hence point (i) and (ii) are decided in negative and goes in favour of the accused 

person. 

 

Order 

 

The standard of proof in criminal law is to prove guilt beyond all reasonable doubt. 

From the above discussions I come to the conclusion that the prosecution has failed 

to establish the allegations against the accused person. Hence the accused person Sri 
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Debraj Bag is acquitted of the charges under section 279/338 of Indian Penal Code 

on benefit of doubt and the accused person be set in liberty forthwith.    

 

 The bail bond of the accused person be remained in force for another six months 

from today. 

 

 This judgment is given under my hand and the seal of this Court on this 28th day 

of March, 2018. 

 

 The case is disposed of. 

 

 

(ZAFREENA BEGUM) 

JUDICIAL MAGISTRATE FIRST CLASS 

TINSUKIA 
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A P P E N D I X 

 

List of Prosecution Witnesses 

 

PW1: Sri Balka Gowalla  

PW2: Sri Ram Prasad Gowalla 

PW3: Sri Jhaluk Gowalla 

PW4: Sri Dilip Paul 

PW5:   Sri Ram Nazar Prasad 

PW6:   Sri Raj Kishore Singh 

PW7:   Sri Nirmal Das 

PW8:   Sri Munna Singh 

PW9:   Sri Pintu Singh 

PW10:  Sri Ashutosh Tanti 

PW11:  Sri Dilip Paul 

PW12:   Sri Subrata Mishra 

PW13:   Sri Muhi Kanta Gogoi 

 

 

List of Defence Witnesses 

DW: None 

 

List of Prosecution Exhibits/Documents: 

Ext.1:  Seizure List 

Ext.2: Ejahar 

Ext.3: MVI Report 

Ext.4: Sketch Map. 

 

List of Defence Exhibits/Documents: 

 Nil 

 

 

  (ZAFREENA BEGUM) 

JUDICIAL MAGISTRATE FIRST CLASS 

                                                                     TINSUKIA 


